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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAL
WESTERN ZONE

AT
PUNE

IN
ORIGINAL APPLICATION No. 33 of 2019

IN THE MATTER OF:-

Tanaji Balasaheb Gambhire.,.

Union of India & Ors ....

APPLICANT (s)

RESPONDENT(s)

REPLY ON BEHALF OF RESPONDENT NO.1 MINISTRY OF
ENVIRONMENT, FOREST ANDCLIMATE CHANGE (MoEF&CC)

MOST RESPECTFULLY SHOWETH:-

VERSUS

I, E. Thirunayukkarasu, S/o M. Elangovan, aged about 55 years, working as

Scientist 'E’ in the Integrated Regional Office of the Ministry of Environment,

Forest and Climate Change (MoEF&CC), Nagpur, the deponent herein do

hereby solemnly affirm and state on oath as under:-

I. That, I am authorized by the Competent Authority in the Ministry, New Delhi

to swear the present reply affidavit on behalf of MoEF&CC based on the

official records maintained therein.

2. That the applicant has filed this application against the illegal construction of

&bia Hinjewadi Township by respondents 16 & 17 namely M/s. Xrbia

Limited and M/s. Xrbia Hinjewadi Developers Private Limited,

lonent (PP), at survey Numbers 36, 38/2,38/3, 39, 40/Id, 42, 56, 57
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of village – Dattawadi (Nere) and 52, 53, 54 of village –Kesarsai,Taluka

Mulshiand District – Pune, in violation of EIA Notification, 2006 and other

envIronment enactments.

3. That the answering respondent issued an Environmental Impact Assessment

Notification number S.O. 1533(E) dated 14.09.2006 superseding the

Environmental Impact Assessment Notification 1994 under the Environment

(Protection) Act, 1986. The EIA Notification, 2006 regulates developmental

projects in respect of construction of new projects/ activities/expansion or

modernization of existing projects in different parts of the country after the prior

Environmental Clearance under sub section (3) of section 3 of the said Act, in

accordance with the procedure specified in the notification under the provisions

of the EIA Notification, 2006, Environment Clearance for Building and

Construction Projects & Township and Area Development Projects are covered

under entry 8 (a) & (b) of the Schedule to the EIA Notification, 2006. The entry

8(a) and 8(b) of the Schedule of EIA Notification 2006, asamended provides

as follows;

“8(a): Building and Construction projects - > 20000 sq. m. and < 150000

sq. m. of built-up area require EC.
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8(b): Townships and Area Development projects - Covering an area > 50

ha. and or built up area >150000 sq. m. – require EC. (All projects under

Item 8(b) shall be appraised asCategory B 1).

The aforementioned entries under item 8(a) and 8(b) are categorised as category

'B’ projects under the EIA Notification, 2006 and require appraisal by the State

Level Expert Appraisal Committees (SEACs) and approved by the State Level

Environment Impact AssessmentAuthorities (SEIAAs). Further, in the absence

of a duly constituted SEI AA/SEAC, a category 'B’project shall be considered at

the Central Level as category 'B’ project.”Copy of the Environmental Impact

Assessment Notification, 2006 is annexed as Annexure - R/1.

4. It is also submitted that the Answering Respondent has issued a Notification

vide S.O.804 (E) dated 14.03.2017 for appraisal of projects for grant of Terms

of References/Environmental Clearance which have started the work on site,

expanded the production beyond the limit of Environmental Clearance, or

changed the product mix without obtaining prior Environmental Clearance

under the Environment Impact Assessment Notification, 2006. It is pertinent to

mention that only project or activities which were in violation on date of this

notification were eligible to apply for EC under this notification and the project

proponents could apply for EC under this notification within six months from

,}})

/'T.
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the date of publication i.e. 14.03.2017 to13.09.2017 which were extended

further based on court direction from 14.03.2018 to 13.04.2018.

It is stated that in all the violation cases wherein Environmental Clearance has

been granted by the answering respondent under the provisions of the EIA

Notification, 2006 and the amendments made therein read with Ministry’s

Notification dated 14th March, 2017 has been subjected to the compliance of

the following specific condition i.e."The environmental clearance granted to the

project/activity is strictly under the provisionsof the EIA Notification 2006 and

its subsequent amendments. It does not tantamount/construe to

approvals/consent/permissions etc. required to be obtained or

standards/conditions to be followed under any other Acts/ Rules/ Subordinate

legislations, etc., as may be applicable to the project. The project proponent

shall obtain necessary permission as mandated under the Water (Prevention and

Control of Pollution) Act, 1974 and the Air (Prevention and Control of

Pollution) Act, 1981, as applicable from time totime, from the State Pollution

Control Board, prior to construction & operation of theproject." Copy of the

Notification S.O.804 (E) dated 14.03.2017 is annexed as Annexure - R/2.

5. That the Hon’ble Tribunal vide its order dated 24.05.2021 passed in Appeal

No. 34/2020 titled Tanaji B. Gambhire vs. Chief Secretary, Govt. of

Maharashtra &Ors has directed that :
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''(...) A proper SOP be laid down for grant of EC in such cases so as to
address the gaps in binding law and practice being currently followed.

The MoEF may also considercirculating such SOP to all SEI AAs in the

country .

That it is respectfully submitted that Hon’ble National Green Tribunal in

OA 287 of 2020 in matter titled Dastak NGO vs. Synochem Organics Pvt.
Ltd. &Ors observed that:

;' (...) 9. We are of the view that since prior EC is statutory mandate, the

same must be complied. We have no doubt that the stand of the private
respondents will be duly considered by the concerned regulatory
authorities, including the MoEF&CC on meritsand in accordance with
law but till compliance of statutory mandate, the units cannot beatlowed

to function. For past violations, the concerned authorities are free to take
appropriate action in accordance with pottuter pays principle, following
due process.”Copy of order dated 24.05.2021 is annexed as Annexure -
R/3

6. It is submitted that in compliance of the order dated 24.5.202 1 passed by the

Hon’ble NGTin the Appeal No. 34/2020, the Answering Respondent has issued

a SoP for identification and handling of violation cases under EIA Notification,

\ 2006 vide its OM dated 07.07.2021. Copy of OM dated 07.07.2021 is annexedR \egg -n \ R U

.SIX
I - t ;I :}at Annexure - R/4.

hj jj
;C J J* Ax ;I

ty)? 7. That the OM dated 07.07.202 1 issued by the Answering Respondent deals

with the process for identification and handling of cases of violation in the

5

1899



following manner. The standard operation procedures (SOP) for dealing with

violation cases in involves following three steps.

Step 1: Closure or Revision
Step 2: Action Under Environment (Protection) Act, 1986

Step 3: Appraisal Under EIA Notification, 2006

8. In addition, the above said OM has penalty provisions for violation cases and

applications:

a. For new projects:

i. Where operation has not commenced: 1% of the total project cost

incurred up to thedate of filing of application along with EIA/EMP
report; [Ex: Rs. 1 lakh for project coast ofRs. 1 Cr]

ii. Where operations have commenced without EC: 1% of the total project
coastincurred up to the date of filing of application along with EIA/EMP
report PLUS 0.25% ofthe total turnover during the period of violation.
[Ex: For Rs. 100 Cr project cost and Rs.100 cr total turnover, the penalty
shall be Rs. 1 Cr +Rs. 0.25 Cr = Rs. 1.25 Cr]

A

fl{\
:J "':{ nR.! 1

+ +}UL

I

b. For expansion projects:

i. Where operation/production with expanded capacity has not
commenced: 1% of the project cost, attributable to the expansion,

incurred up to the date of filing applicationalong with EIA/EMP report.

ii. Where operatiorgproduction with expanded capacity has commenced:

1% of the project cost (attributable to the expansion activity) incurred up
to the date of filling of application along with EIA/EMP report PLUS
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0.25% of the total turnover (attributable tothe expanded activity/capacity)

involved during the period of violation.

9. It is submitted that, consequently action under Section 15 read with Section

19 of the Environment (Protection) Act, 1986 shall be initiated against the

project proponent for running the unit in violation of EIA Notification.

Thereafter, the permissibility of the project shall be examined as to whether

such activity/project was at all eligible for the grant of prior Environmental

Clearance. Further, the projects which are not permissible shall be ordered for

demolition/closure after issuing a show cause notice and providing an

opportunity ofhearing. The closure and demolition project/activity shall be

issued under Section 5 of theEnvironment (Protection) Act, 1986 by the

respective authority.

I

10. That the project/activity of the Project proponent is covered under category

B of Item 8(a)Building and Construction Project of the schedule and requires

appraisal by the State Level Expert Appraisal Committees (SEACs) and

approved by the State Level Environment Impact Assessment Authorities

(SEIAAs) . It is also submitted that in the absence of a duly constituted SEIAA

or SEAC, a Category 'B’ project shall be considered at the Central Level as a

Category'B’ project.
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11. That in the instant matter the Hon’ble NGT, vide its order dated 19.05.2021,

constituted a joint committee to look into the grievance in the application in

exercise of their statutory power,following due process of law and take remedial

action. The State Pollution Control Board was made the nodal agency for

compliance and coordination. The Hon'ble NGT directed that joint committee

might take decision in three months. Further, the Answering Respondent has

issued a letter dated 13.01.2023 to the State Pollution Control Board along with

a copy to the Integrated Regional officer, Nagpur to provide the joint committee

report and action taken in the matter. Copy of letter dated 13.01.2023 is

annexed at Annexure - R/5.

•TII I):i}P (

\<!!•ii

12. It is submitted that the present counter affidavit may kindly be taken on

record and into consideration and the Hon’ble Tribunal may pass appropriate

Order(s), direction(s) as deemed fit and proper under the facts and

circumstances of the present case.

13. That other/ancillary issues raised in the application under reply do not

pertain to the answering respondent. The Answering Respondent seeks leave to

make additional submissions, if required, during the course of the proceedings

J
DEPONENT

( g. fBIHmVMVS )
(F. 'Thirunavukkarasu)

8HTfM-i/Scientist-E
qafVWT, gn qq aavlg gReeR, +XT?m

Ministry ot Environment Forest and Climate Change

;Int el:F:L iT=: [1:#[iI(AF):rF:[IFg!!;uT3: ;oooI
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VERIFICATION

V„ified ,t N,gp„, ,„ thi, 2/q,y ,f Feb,„„y, 2023 th,t th, contents of the

above affidavit are correct to my knowledge and belief based on official records

and nothing material has been concealed therefrom.

(E. Thiruna

_ F, TtA

LTS TiE..Erg iT::. I'£iiii:;
SHRI / £.MTJ Xu. .e,

R/o NAGPUFI

SHRI /§hTr.

ADVOCATI:,

&©TAmR IAIr
la biAS BEEN BY

ROTARY
\fT. OF INDIA

I!!F]:I :I!!!!!!iIT : v :a J 3:1= ==

N$$pur (U.8.) INDIA
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